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REJECTION OF PREMIUMS 


Plaintiff, finding the local office closed, had mailed a 
premium on a policy to another office, and had received 
a receipt. When the next premium was mailed to that 
office plaintiff was notified that payment could not be 
accepted because the home office had not sent an official 
receipt for policy payment. Shortly thereafter the in- 


Please Route to: sured was killed. It was held that premiums had been 


paid sufficiently to keep the policy in effect. . {| 500,028. 


WAR RISK INSURANCE 


Under Section 305 of the War Risk Insurance Act a 
veteran’s insurance was revived where the veteran was 
due compensation for service connected disabilities at 
the time his policy lapsed, and at the time he became 
disabled the amount of his uncollected compensation 
was sufficient to pay all premiums when due. 

{] 500,027. 


Other cases follow: 


FIRE AND CASUALTY 


Indivisible Contracts.—A policy insuring a dwelling house and 
its contents against loss by fire was conditioned upon the 
insured’s ownership of the ground on which the building 
stood. It was held that the contract was entire, and when 
title to the land was shown to be in a third person, the 
insurer was relieved of liability for damage to either the 
building or its contents. (Tenn. Supreme Ct.). . . [ 300,008. 


Distribution of Funds.—Funds collected during a pending rate- 
increase case were impounded for distribution by the Super- 
intendent of Insurance. When the Superintendent petitioned 
for judicial aid in distributing the funds it was held that, 
since the Superintendent’s duties were specifically defined 
by statute, the court lacked jurisdiction to entertain the 
petition. (Mo. Supreme Ct.).. .] 300,007. 
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Res Ipsa Loquitur.—While crossing a street, plaintiff was 








FIRE AND CASUALTY—continued 
Injuries from X-Rays.—Plaintiff sued for injuries sustained 


from treatments for the removal of superfluous hair. It was 
held that the injuries were “accidentally” suffered in spite of 
the fact that she submitted herself to the treatments, and 
although she received comparatively few treatments during 
the time the policy was in force, it was for the jury to 
determine when the injuries were sustained. A time limita- 
tion in the policy for the bringing of suit was held inappli- 
cable, and under the state statute of limitations, the action 
was timely brought. (U.S. C. C. A., 3rd C.)... 300,010. 


Ownership of Insured Property——Where the insurer had full 


knowledge as to the state of title to the insured property 

at the time it made settlement to the mortgagee, it was 

later estopped from raising the defense of unconditional 

ownership in the mortgagor. Upon the latter’s suit the 

mortgage, which had been assigned to the insurer upon the 

settlement, was cancelled and set aside. (Ky. Ct. of App.) 
{ 300,009. 


NEGLIGENCE 
(Other than Automobile) 


Invitee.—Plaintiff, returning after dark to call for his auto- 


mobile, which he had parked in defendant’s garage, found 
the vehicle entrance locked and entered through another 
door. In the darkness he fell down a stairway that de- 
scended to the boiler room. The fact that the smaller door 
was left unlocked did not of itself constitute an invitation, 
but it was held that the plaintiff was entitled to have this 
fact viewed by the jury in the light of all the attending 
circumstances, in determining whether plaintiff was an 
invitee in using said door. (Mass. Supreme Jud. Ct.)... 
{ 400,020. 


Loss of Sight.—Plaintiff sued defendant barber shop, alleging 


loss of sight resulting from the negligent operation of an 
electric vibrator which had been applied to his face. The 
condition was described as a “detachment of the retina.” It 
was held that plaintiff failed to establish that the condition 
was attributable to the use of the vibrator or to a variety of 
other strains to which the plaintiff was subjected and 
which, with equal probability, could have resulted in a 
retinal detachment. (N. Y. App. Div.).. . 400,029. 


injured when defendant’s employees lost control of a large 
hose which they were using to clean out a sewer. Since 
plaintiff had no knowledge of the particular negligent acts, 
all she had to show was that the injury was more naturally 
attributable to the negligence of the city than to any other 
cause. (Mont. Supreme Ct.)...{ 400,021. 


Defective Sidewalk.—As plaintiff was walking along a side- 


walk in daylight, she fell and was injured when her heel 
struck against a rise at the expansion joint which projected 
above the adjacent block. It was held that the trial court 
should have directed a verdict for defendant, since the defect 
did not obstruct the use, and it could not be foreseen that 
injury would result from the use of the sidewalk in the 
exercise of reasonable care. (Tenn. Supreme Ct.). ¥ 400,024. 

Where there was no evidence that the plaintiff stepped 
into or tripped over a crack in a sidewalk, recovery was 
denied. (Idaho Sup. Ct.).. . | 400,025. 


Assumption of Risk.—An employee of one of defendant’s ten- 


ants returned to his office after business hours. Someone 
had taken the elevator up to the third floor by use of the 
emergency control, and the doors to the shaft were left 
open. In the darkness plaintiff fell down the open shaft. 
Although plaintiff was entitled to the same protection as 
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was accorded to his employer, the tenant, by his actions 
he assumed the risk and could not recover for his injuries, 


(Cal. App. Ct.).. . 400,030. 


Hotel Guest.—A hotel guest fell while alighting from an ele- 
vator in the hotel. The fact that the hotel had a contract 
with an elevator company to make all necessary repairs, did 
not relieve it of its duty to use the highest degree of care. 
(Cal. App. Ct.)...9 400,031. 


Highway Maintenance.—Plaintiff slipped on an ice-covered 
road. The burden was on plaintiff to prove that the alleged 
failure of defendant to keep the highway in a reasonably 
safe condition for travelers thereon was the sole proximate 
cause of her injury. The conclusion that plaintiff failed to 
sustain that burden was supported by the finding that she 
elected to walk in the middle rather than on the compara- 
tively safe sides of the road. (Conn, Supreme Ct. of Errors) 
. . .§ 400,027. 


High Tension Wires.—Defendant maintained high tension 
wires close to plaintiff’s barn. While working with a cable 
fastened to his hay carrier track, plaintiff was injured when 
the cable came in contact with the electric wire. Under the 
facts stated it was for the jury to determine the negligence 
of both plaintiff and defendant. (Iowa Supreme Ct.) 

{ 400,022. 


Dark Stairway.—A tenant sued the landlord for injuries sus- 
tained in a fall on a common stairway. Plaintiff's theory 
was that the steps were rendered dangerous because of 
insufficient light and failure to have an electric switch at the 
second floor. In remanding the case it was held that the 
trial court erred in giving an instruction authorizing a 
verdict on general negligence when the petition alleged 
specific acts of negligence. (Mo. Supreme Ct.).. . J 400,034. 


Explosion of Natural Gas.—Natural gas, escaping from de- 
fendant’s main, seeped into the basement of plaintiff’s home 
and exploded. Shortly before the explosion a neighbor had 
notified defendant that there was gas in his basement. 
Defendant’s service man pronounced it sewer gas. In find- 
ing for plaintiff it was held that defendant had constructive 
notice of the escaping gas and failed to make a reasonable 
investigation in order to protect endangered persons. (Mich. 
Supreme Ct.).. . 9 400,033. 





Explosion of Gasoline Drum.—When plaintiff undertook to 
remove the cap on a gasoline drum, a spark was produced 
which caused an —— and burned plaintiff. Defendant's 
employees knew of the defective condition of the cap be- 
fore the drum was shipped and, imputing this knowledge to 
the defendant, it was held that it should have reasonably 
anticipated that a sudden fire or explosion would be caused 
by the condition. (Miss. Supreme Ct.)... 400,023. 


Passageway.—Defendant maintained a covered passageway 
with a floor covered with a cement material. On a rainy 
day when the floor was wet, plaintiff fell and was injured. 
Evidence that the floor was wet did not warrant a finding 
that it was dangerously slippery, or that the wetness caused 
the plaintiff’s fall. (Mass. Supreme Jud. Ct.).. . 400,026. 


Liability of Gratuitous Bailor.—Plaintiff was injured while 
operating a farm implement which defendant, the owner, 
had, in a spirit of neighborly helpfulness, loaned to plaintiff's 
employer. Defendant, in his relation to the machine was at 
most a gratuitous bailor, and as such, the measure of his 
duty was reasonable care. Since there was nothing about 
the machine to suggest that it was dangerous and since no 
latent defects or dangers were shown, it was held that 
defendant was not liable for the injuries plaintiff sustained. 


(Iowa Supreme Ct.).. . 400,032. 
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Railroad Collision.—Plaintiff sued for damages sustained when 
a train struck her wagon. Because the vision of the train- 
men was obstructed by a levee, the rate of speed at which 
the train was traveling was a fact for the jury to consider 
in determining whether the train was being operated in a 


negligent manner. Furthermore, it was held that the jury 
should take into consideration the fact that defendant per- 
mitted the levee to be constructed across its right-of-way 
so as to prevent the trainmen from observing travelers, and 
travelers from seeing approaching trains. (Ark. Supreme 
Ct.).. .7 400,028. 


LIFE 


Burden of Proof on Issue of Suicide—When action is brought 
upon the double indemnity provision of a life policy, the 
burden of proving accidental death and the consequent 
negativing of suicide is on the plaintiff. (Mich. Supreme 
Ct.). $500,015.... But where a plaintiff was claiming double 
indemnity under an accidental death provision, he had the 
benefit of the presumption against intentional self-destruction 
although such presumption did not work any change in the 
matter of burden of proof. (Ala. Supreme Ct.).. . | 500,016. 


Effective Date of Policy—Where a policy provides that it 
should take effect on the date of issue, and that date is set 
forth as January 18th, it is not in effect at the time of an 
insured’s death on January 17th. (Pa. Superior Ct.) 

q 500,024. 


False Representations.—The United States Government, when 
issuing an insurance policy, is not bound by the knowledge 
of members of the army medical corps who made the 
examination of the insured, and may, therefore, resist a suit 
on the policy when it is shown that the insured made false 
representations as to a lung disease. (U. S. C. C. A., 10th 
C.).. .§ 500,020. 


Occupation of Insured.—The insured was electrocuted and the 
insurer attempted to avoid liability for the full amount of 
the policy on the ground that he was engaged in an act 
more hazardous than that stated in the policy at the time 
of the accident. The defense was overruled since the act 
actually pertained to the insured’s principal occupation and 
was performed only occasionally. (U.S. C. C. A., 10th C.) 

q 500,018. 


Reinsurance Agreements.—Where an insurer became insolvent 
and a new company took over its assets and executed a 
reinsurance agreement by which it agreed to waive 50% of 
premiums and to pay 50% of the stipulated benefits upon 
the insured’s disability it was held that the insured was 
bound by the reinsurance agreement since he still had his 
claim against the original insurer. (Ky. Ct. of App.)... 
{ 500,026. 


Doctor’s Examination.—The testimony of a doctor that he 
certified the insured to a hospital is admissible when it is 
an issue as to whether or not the insured made false repre- 
sentations in stating that he had not been attended by a 
physician for any disease or infirmity. (Ala. Supreme Ct.) 

{| 500,022. 


Ademption of Insurance Proceeds.—When a will bequeaths 
the proceeds of an insurance policy to a son, and a daughter 
is subsequently born and the policy changed so as to make 
both children share equally in the proceeds, the change of 
beneficiaries works an ademption of the proceeds and takes 
them out of the estate, entitling both children to an equal 
share. (Ala. Supreme Ct.).. .{/ 500,019. 
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Reduction of Amount Payable.—Repudiation of the prime ele- 
ment of an insurance contract, i. e., reducing the amount 
payable on the contract, gives the insured a right to sue 
for the recovery of the premiums paid. (Ga. Ct. of App.)... 
q 500,025. 


Evidence in Proving Accidental Death—A statement by the 
insured, made shortly before he was found dead in front 
of an open oven door of a gas range on which one of the 
gas cocks was open, that he was going to broil some lamb 
chops should not be admitted as evidence of the fact that 
death was accidental. (Pa. Superior Ct.)...{ 500,017. 


Group Insurance.—A group policy provided that the insurance 
should terminate when the insured’s employment terminated. 
However, it was provided that the insured should have 
thirty-one days after such termination in which to convert 
his group insurance into an individual policy. Under the 
latter provision, the policy is in effect as to an insured party 
who died the day after he was discharged. (U.S. Dist. Ct., 
N. D. Okla.). . .§ 500,021. 


Rights of Assignee.—Where a single policy has been assigned 
as collateral security, the assignee and not the insured is the 
person entitled to disability benefits. (Ky. Ct. of App.)... 
q 500,023. 


AUTOMOBILE 


Effect of Release—A woman passenger sustained injuries when 
a bus left the highway. While still suffering from the in- 
juries, she signed a release for a nominal consideration. 
While the amount of payment was small, it was a valuable 
consideration which made the contract binding, and since 
there was no evidence of fraud or undue influence, the trial 
court properly directed a verdict for defendant. (Ark. Su- 
preme Ct.)...{ 700,239. 


Jury Question.—To avoid hitting a barricade which blocked a 
highway under repair, plaintiff drove off the road and upset 
his car. He sued the construction company for failure to 
maintain proper barricades and warning signs. Because of 
a conflict in the evidence, the trial court was not in error 
in submitting the case to the jury and refusing defendant’s 
motion for a directed verdict. (U. S. C. C. A., 5th C.).. 
{ 700,233. 


Technical Violation of Statute—A breach of the Massachusetts 
statute prohibiting driving on the left side of the road, 
constitutes negligence per se. If, however, the car skids 
onto the wrong side of the road, the breach of statute is held 
to be merely technical and the question of negligence re- 
mains one of fact. (Mass. Supreme Jud. Ct.)... 700,234. 


Damages.—Plaintiff was run down by an automobile operated 
by defendant. An auditor, who made findings of fact, assessed 
damages at $448. Thereafter, the jury found for plaintiff in 
the sum of $2,000. It was held that the description of the 
injury in the auditor’s report, though meagre, warranted a 
finding of damages in excess of the amount assessed by the 
auditor and required the submission to the jury of the 
question of damages. (Mass. Supreme Jud. Ct.).. . 700,235. 


Policy on Mortgaged Automobile.—A collision and upset policy 
on a mortgaged automobile contained a provision that the 
insurer should not be liable for loss while the property was 
subject to any lien or encumbrance except the original 
mortgage. This provision was held to be one of coverage, 
and when the car was destroyed after a second mortgage 
had been placed on it, the defendant insurer was not liable 
for the loss. (Wis. Supreme Ct.)...{ 700,236. 
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AUTOMOBILE—continued 


Co-operation Clause.—In a suit by a third party against the 
insurer, the defense was that insured violated a provision of 
the policy requiring him to co-operate with the insurer in 
the defense of the original action when he refused to testify 
in his own behalf. It was held that the defense was available 
to the insurer even though the trial judge did not set forth 
any specific finding that the policy contained a “co-opera- 
tion clause.” (Mass. Supreme Jud. Ct.)...{ 700,237. 


Statutory Negligence.—The defense of contributory negligence 
per se was based on a violation of the Pennsylvania Code 
which forbids passing at “any intersection of highways.” 
The plea was held insufficient since it did not state that the 
road into which defendant turned, when the accident occurred, 
was a “highway,” or that plaintiff had any knowledge of the 
intersection. Furthermore, the statute did not forbid pass- 
ing on highways having two or more traffic lanes, such as 
the road on which the accident occurred. (U. S. Dist. Ct., 
M. D. Pa.).. . 700,240. 


Reckless Driving.—Defendant, in passing one car, met another 
car and swerved into the ditch to avoid a collision. Plain- 
tiff’s intestate, who was a guest of defendant, was killed. 
It was held that defendant was guilty of exercising poor 
judgment under the circumstances, but was not guilty of 
“reckless operation” within the meaning of the Iowa guest 
statute. (Neb. Supreme Ct.).. .§ 700,241. 


Parking on Highway.—The California Code prohibits parking 
on the road, and a breach thereof is held to be negligence 
as a matter of law. However, in an emergency, when a 
motorist is required to make repairs and cannot drive com- 
pletely off the pavement because of road construction work, 
it has been held that he is not negligent as a matter of law. 
(Cal. App. Ct.) .. . 700,242. 


Covenant Not to Sue.—A covenant not to sue the driver for 
injuries sustained in an automobile accident, does not affect 
the injured party’s rights against the driver’s employer. 
(Cal. App. Ct.) 7 700.243, 


Violation of Ordinance.—The mere fact that an ordinance is 
violated does not necessarily make the wrong-doer liable 
for injuries occurring to third parties. Where a truck was 
parked on a bridge in violation of an ordinance and two 
passing cars met in a head-on collision, the trucker was held 
not liable for injuries sustained by occupants of the cars 
because there was sufficient room for two cars to safely pass 
abreast the truck. (Wash. Supreme Ct.).. . 700,244. 


Declaratory Judgment.—An insurer is entitled to have its lia- 
bility under an automobile policy declared in a proceeding 
brought under the Federal Declaratory Judgment Act. 
(U.S. C. C. A., 3rd Cir.) .. .§ 700,247. 


Expert Witness.—While a doctor may qualify as an expert 
witness for the purpose of proving the extent of injuries 
suffered in an automobile accident, his testimony is inad- 
missible unless he shows the connection between his an- 
swers to hypothetical questions and the case being tried. 
(Pa. Superior Ct.).. . 700,249. 


Service of Summons.—A New York resident suing a New 
Jersey resident for injuries incurred in an automobile acci- 
dent may deliver process to an office of the Secretary of 
State in the Southern District of New York and yet main- 
tain his action in the Eastern District. (U. S. Dist. Ct., 
E. D. N. Y.)...9 700,251. 


Stop, Look and Listen.—A truck driver who failed to stop, 
look and listen at a grade crossing, but drove upon the 
tracks and was struck by a passenger train is guilty of 
contributory negligence as a matter of law and not entitled 


to recover from the railroad company even though the 
latter failed to have warning signals at the crossing. (Mo, 
Supreme Ct.).. .f 700,252. 


Burden of Proof.—The fact that defendant’s car was probabl 
the agency causing an injury does not relieve the plaintiff 
of the burden of proof as to the negligence of the defendant, 
Negligence is not presumed from the fact that an injury is 
caused. (Mo. Supreme Ct.)...] 700,253. 


Snowstorm.—A pedestrian has the right to use a highway for 
walking purposes when there is no other place to walk, 
Consequently, it cannot be said that one walking down the 
middle of a road in the midst of a blinding snowstorm is 
guilty of contributory negligence if he is struck by a truck, 
(Mich. Supreme Ct.).. . 700,255. 


Nonprejudicial Fraud on Insurer.—Incorrect statements, later 
corrected, by the insured to his insurer as to the cause of 
an accident will not avoid the insurer’s liability where the 
insured did not attempt to defraud the insurer, and where 
no prejudice, loss or damage is shown because of the false 
statements. (Mich. Supreme Ct.).. .f 700,256. 


Driving into Standing Train.—One who drives his car into a 
train standing on a grade crossing ordinarily cannot recover 
from the railroad. Even if the trainmen saw the approach- 
ing vehicle, the railroad will not be liable unless it would 
have been possible to still warn the occupants of the car. 
(Ky. Ct. of App.).  700,259....The effect of the rule is not 
avoided by proving that the railroad company did not have 
warning signs at the crossing when the plaintiff knew of 
the presence of the crossing. (Ky. Ct. of App.). . . 700,260, 


Humanitarian Doctrine——An instruction based upon the hu- 
manitarian doctrine does not erroneously inject the issue 
of contributory negligence into a case because it stated that 
recovery may be had even though the jury believe the 
plaintiff to have been careless or intoxicated. (Mo. Supreme 
Ct.).. .§ 700,261. 


Looking “in an Efficient Manner.”—A person who failed to 
see an oncoming trolley car and was injured in the ensuing 
collision cannot recover for his injuries when he would 
have seen the trolley and not attempted to cross in front of 
it if he had looked “in an efficient manner”. (W. Va. Ct. 
of App.).. .§ 700,250. 


Driving into Cloud of Smoke.—It is not contributory negligence 
as a matter of law for a party to drive into a cloud of smoke 
without first stopping and making a deliberate survey of 
the situation. (Minn. Supreme Ct.).. . J 700,263. 


Contributory Negligence.—Contributory negligence may only 
be declared judicially when it is so clearly revealed that 
fair or reasonable individuals could not disagree as to its 
existence. (Pa. Superior Ct.)...] 700,248. 


Delay in Leaving Place of Danger.—A plaintiff who, while sit- 
ting in an automobile which was upon a grade crossing and 
involved in a traffic tie-up, saw a train approaching 200 feet 
away and made no effort to leave the car until the train was 
within 40 or 50 feet, was held guilty of contributory negli- 
gence as a matter of law. (Mich. Supreme Ct.). . .[ 700,264. 


Contributory Negligence Imputable—Where the driver of @ 
car proceeded so fast that when occasion for a rather sudden 
stop arose, he skidded into the path of an oncoming caf, 
his contributory negligence was held imputable to a pas- 
senger in his car, thus precluding recovery by the passenger 
from the driver of the other vehicle. (Mich. Supreme Ct.) 
.. .§ 700,265. 
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